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city, and may enforce the same by appropriate ordinances" the council had 
power to refuse a license and to limit the number of licenses to be granted 
and that such action cannot be controlled or reviewed by mandamus. These 
cases support the majority opinion in Sherwood v. Stuart et al. supra, and 
the decision in the principal case both on principle and authority seems to 
be sound. 

Municipal Corporations — Intoxicating Liquors — Validity of Ordinance 
Regulating Place of Sale. — A statute of the state gives the common council 
power to enact ordinances, — to license and regulate saloons, to designate the 
room where liquors may be sold, to direct the arrangement and construction 
of openings into such room, to direct the location, arrangement and construc- 
tion of the bar and the interior construction, and arrangement of such room. 
Action was brought to recover a penalty for violation of an ordinance requir- 
ing that the saloon be a single room, without rear or side doors, or inside stair- 
way or elevator to upper rooms; that the room shall be constructed as to its 
front and interior arrangement so as to be viewed throughout from the front 
street when liquors are sold. The defense was that the ordinance was unreas- 
onable and void, and if enforced would ruin the business of defendant. 
Held, that the ordinance is authorized by the statute. City of Delphi v. Ham- 
ling (1909), — Ind. — , 89 N. E. 308. 

It is a fundamental proposition that it is the duty of the legislature to 
make the laws, and the duty of the court to determine upon the legality of the 
laws. If a law is not in conflict with the constitution the courts cannot set it 
aside because it is unreasonable or against sound policy. Here the legislature 
expressly conferred upon the municipal corporation power to pass ordinances 
of the character under consideration and prescribed the mode of the exercise 
of that power. It follows that if the statute is not unconstitutional the 
ordinance is valid. Dill. Mun. Corp., Ed. 3, §328; Champer v. City of Green- 
castle, 138 Ind. 339, 35 N. E. 14, 24 L. R. A. 768, 46 Am. St. Rep. 390; Skaggs 
v. City of Martinsville, 140 Ind. 476, 39 N. E. 241, 33 L,. R. A. 781, 49 Am. St. 
Rep. 2og;Bogue v. Bennett, 156 Ind. 478, 480, 481, 60 N. E. 143, 83 Am. St. 
Rep. 212; Miller v. Town of Syracuse, 168 Ind. 230, 80 N. E. 411, 8 L. R. A. 
(N. S.) 471, 120 Am. St. Rep. 366. There can be no doubt about the con- 
stitutionality of the statute in question for in Schmidt v. City of Indianapols, 
168 Ind. 631, 638, 80 N. E. 632, 635, 14 L. R. A. (N. S.) 789, 792, 120 Am. 
St. Rep. 385, 391, the sourt says : "It is well settled that the legislative power 
to deal with this subject, whether it be to license, regulate, restrain, or pro- 
hibit the sale of such liquors is unlimited. All such restrictive measures, 
taken either by the state or by virtue of authority delegated to municipalities, 
are upheld as a proper exercise of the police power." State v. Calloway, 
11 Idaho 719, 84 Pac. 27, 114 Am. St. Rep. 285, 4 L. R. A. (N. S.) 109; 
People v. Case, 153 Mich. 98, 116 N. W. 558, 18 L. R. A. (N. S.) 657; Pate v. 
City of Joncsboro, 75 Ark. 276, 87 S. W. 437, 112 Am. St. Rep. 55; Beauvoir 
Club v. Slate, 148 Ala. 643, 42 South. 1040, 121 Am. St. Rep. 82 ;State v. Durein, 
70 Kan. 1, 78 Pac. 152, 15 L. R. A. (N. S.) 908; Baxter v. State, 49 Ore. 353, 
88 Pac. 667, 89 Pac. 369; State v. Baker, 50 Ore. 381, 92 Pac. 1076, 13 L. R. A. 
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(N. S.) 1040. The case of Champer v. City of Grecncastle, 138 Ind. 339, 35 
N. E. 14, 24 L. R. A. 768, 46 Am. St. Rep. 390, upon which defendant relies 
to sustain his contention that the ordinance is invalid does not help him, be- 
cause the statute under consideration in that case was not the statute which 
is involved here. In the principal case the court says that it is evident that 
the object of the present statute was to give to cities the power which the 
Champer case, supra, held was not given in express terms under the former 
statute. 

Negligence — Dangerous Machinery — Attractiveness to Children. — The 
plaintiff, a child of tender years, was playing in an open field owned by the 
defendant company where were located a bore hole and an engine house, 
between which were a number of uncovered shieve wheels carrying steel 
cables from the engine house to the hole. The child was caught and held 
fast in one of the moving wheels and severely hurt. The field was used as 
a play ground by the children of the neighborhood, a fact within the knowledge 
of the defendant. Held, that the owner must take ordinary precautions 
to protect licensees from dangerous machinery on his premises. Milium 
et al. v. Lehigh & Wilkesbarre Coal Co., — Pa. — , 73 Atl. 1106. 

The occupant of premises who induces others to come on it by invitation, 
express or implied, owes to them a duty of using ordinary care to keep it in 
safe condition. John Spry Lumber Co. v. Duggan, 80 111. App. 394. The 
attractiveness of a thing to a child amounts to an implied invitation. Siddall 
v. Jansen, 168 111. 43, 48 N. E. 191, 39 L. R. A. 112; Chicago etc. R. Co. v. Pox, 
38 Ind. App. 268, 70 N. E. 81. The owner of a dangerous locality must use 
due care to protect children from the consequences of their inexperience and 
inclination to play with attractive appliances. McAllister v. Seattle Brew. & 
Malting Co., 44 Wash, 179, 87 Pac. 68 ;Donk Bros. Coal Co. v. Leavitt, 109 111. 
App. 385. Persons who leave unguarded, dangerous machinery or appliances 
to which children are likely to be attracted are held guilty of such negligence 
as will create liability for injuries inflicted by such instrumentalities. Porter 
v. Anheuser-Busch Brew. Assn., 24 Mo. App. 1 ; Biggs v. Consolidated Barb- 
Wire Co., 60 Kan. 217, 56 Pac. 4. Within this class of dangerous agencies 
fall electric motors, Walsh v. Pittsburg Ry. Co., 221 Pa. 463 ; 70 Atl. 826 ; rail- 
road turntables, Sioux City etc. R. Co. v. Stout, 17 Wall. 657, 21 L. ed. 745; 
cog wheels, Jensen v. Wetherell, 79 111. App. 33; elevators, Siddall v. Jensen, 
supra, and piles of lumber and materials, Kansas City etc. R. Co. v. Matson, 
68 Kan. 815, 7$ Pac. 503. 

Principal and Surety — Contract to Indorse — Sufficiency of Mem- 
orandum to Comply with Statute of Frauds. — Defendant, while in Europe 
received a letter from a member of a firm in which his son was interested, 
requesting defendant to agree to indorse the firm's notes for $10,000, in 
addition to a $5,000 note which he had already indorsed, and which was 
about due. The letter stated that the plaintiff bank would loan the money 
if defendant would cable the bank he would indorse to the amount of $15,000. 
Defendant cabled the bank : "Will endorse ten thousand," and plaintiff 



